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 :: IN THE COURT OF THE SESSIONS JUDGE::::::::NALBARI :: 

 

Crl Appeal No. 8/2011 

        

From the judgment and order dated 13/04/20111 passed by learned judicial 

Magistrate 1st Class, Nalbari, in GR Case No.681/07 u/s-341/342/323  IPC.  

 

                        Present   :  Mrs. S. Begum 
                                              Sessions Judge,  
                                              Nalbari. 
                

1. Sri Mayadhar Kalita. 
2. Sri chayadhar Kalita. 
3. Sri Kumud Kalita. 
4. Smt. Romila Kalita. 

                         S/O-late Guneswar Kalita. 
                         All are of Vill- Darangip. 
                         P.S- mukalmua. 
                         Dist-Nalbari, Assam..….………..Appellant/Accused. 
                                - VS - 

                         State of Assam. …………….…… Respondent. 

 

This appeal petition having been finally heard on 13/02/2018 in presence of  

 

               Advocate for the  appellants        :    Mr. T. ahmed. 

               Advocate  for the respondents     :    Mr. D. Barman, P.P   

                Date of hearing            :  31/03/2018.  

      Date of Judgment        :   21/04/2018. 

 

 J U D G M E N T 

 

 The instant appeal is directed against the judgment and order passed by 

the then judicial Magistrate 1st class, Nalbari, Smt. T. Hussain in GR Case 

no.681/07 on 13/04/11 whereby the learned Magistrate convicting the 

accused/appellants u/s-341/342/323 IPC sentenced them to pay a fine of 

Rs.300/- each for offence u/s-341, I/d , S/I for `10 days and fine of Rs.700 u/s-

342 IPC I/d, S/I for 20 days and fine of Rs.700/- each u/s-323 IPC I/d, S/I for 

one month. The appeal was filed by Sri Mayadhar Kalita, Sri Chayadhar Kalita, Sri 
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Kumud Kalita and Smt. Romila Kalita. During pendency of the appeal appellant 

Kumud Kalita expired on 2/10/16 and the case against the accused/appellant 

Kumud Kalila is abated.  

 

2.  The prosecution case as it is reflected in the ejahar lodged by one Smt. 

Minu Barman is that, on 30/10/07 at about 1 pm, the accused persons, namely, 

mayadhar Kalita, Chayadhar Kalita, kumud Klita and Rangila Kalita tied her 

husband inside their house and after shaving the hair of his head assaulted him. 

On the strength of the ejahar Mukalmua PS Case No.106/07 was registered u/s-

341/342/323/34 IPC. The police force set into motion on receipt of the ejahar 

and on completion of the investigation police submitted charge-sheet against the 

above mentioned accused persons u/s-341/342/323/34 IPC.  

 

3. While the accused entered into their appearance before the learned trial 

court, the learned trial court explained the particular of the above mentioned 

offence to the accused persons to which they pleaded not guilty and claimed to 

be tried.    

 

4. The prosecution to bring home the charge against the accused examined 

as many as five witnesses including the I/O. At the conclusion of the trial, the 

learned Magistrate convicted and sentenced the accused as discussed earlier.   

 

5. On being aggrieved with the impugned judgment and order of conviction 

and sentence the accused persons preferred the instant appeal.  

 

6. I have considered the submission of the counsels for both the sides. In 

the instant case from the evidence on record it transpires that prosecution case 

rests on the evidence of 4 eye witnesses including the injured and all the 

witnesses are closely related with the injured. The learned defence counsel 

strenuously argued that learned trial court convicted the accused only relying 

upon the interested witnesses who are relatives of the injured and did not 

consider the fact that no neighbouring witnesses were examined though 

according to the version of the eye witnesses several villagers were present at 

the time of occurrence and saw the incident. It is submitted that non-
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examination of the independent witnesses is fatal to the prosecution case. It is 

forcefully submitted that in spite of having material contradiction in the evidence 

of the witnesses with their earlier statement before police and in spite of having 

inconsistencies amongst the evidence of the vital witnesses the learned trial court 

erroneously convicted the accused. It is also submitted that the injured was not 

examined by the I/O and thus the defence lost the opportunity to bring 

omission/contradiction etc in the testimony of the injured. It is submitted that 

there is no justified ground for his non- examination by the I/O and as such the 

trial court ought not to have rely upon the evidence of the injured. In the instant 

case CW-1 is the injured and PW-1-PW-3 are closely related to the injured. 

  

7. By a catena of decision the Hon'ble Apex Court and the Hon'ble 

High Courts have held that conviction can be sustained on the basis of 

testimonies of related witnesses but court should be careful while 

accepting the evidence of related witnesses. The Apex court has held that 

if the testimony of the related witnesses are cogent and reliable then there 

is no bar in convicting the accused on the basis of such evidence. 

 

8. In the case of Sansab Ali Mondal & another –Vs--   State of Assam, 

reported in 2009 (3) GLJ 624, the Hon'ble Gauhati High Court has held in 

para No.16 as follows: 

 “It is a settled position of law that the evidence of a witness cannot 

be discarded merely on the ground that he is a related witness, if 

otherwise his testimony is found to be credible. As because the witness is 

s related witness, it does not mean that his testimony is to be rejected in 
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totality. The Court, however, is to be more careful in the mater of scrutiny 

of the evidence of the related and interested witness and if on scrutiny, 

such witness is found to be trustworthy, the same cannot be discarded 

merely on the ground that the witness is a related or interested witness.” 

 

9. A witness does not become infirm merely for being related to the victim or 

prosecution party, but the rule of prudence demands as observed by the Apex 

Court in Raju @ Balachandran & Ors. -Vs.- State of Tamilnadu reported in (2012) 

12 SCC 701 that when the witnesses are related or interested and there is also 

enmity, testimony of such witness is required to be scrutinized with care.   

                        

10. Keeping the above principle of law in mind now let me discuss the 

evidence on record. In the instant case all the prosecution witnesses PW-1 to 

PW-3 are the eye witnesses and the injured Anil Barman was examined as court 

witness as he is a vital witness but was not examined by the I/o. The court has 

ample power to call any person as witness u/s-311 Crpc. The lapse on the part of 

the I/O cannot be a reason to discard the evidence of an injured person if his 

evidence is found to be reliable.  

 

11. In the case at our hand prosecution examined Minu Barman who is the 

wife of injured cum the informant as PW-1. She narrated during her evidence 

how on the date of occurrence at 1 pm her husband who after returning from 

the work was cleaning the garbage accumulated in their compound was pulled by 

the accused persons to their house and how they after tying him to a betel-nut 

tree assaulted him and shaved his hair. She informed the police about the 

occurrence.   

 

12. So far as the evidence of PW-3 pinky Baruah who is the daughter of the 

injured it appears that she also claimed to be the eye witness. She was present 
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at the house while incident happened. She fully corroborating the evidence of the 

informant who is her mother deposed how her father was dragged from their 

house by the accused persons on the day of occurrence at about 1 pm as her 

father requested the accused person not to throw garbage at his drain. She 

supporting PW-1 revealed how her father was tied by the accused with a betel-

nut tree which is situated at the compound of the accused and assaulted by the 

accused. She disclosed that accused shaved the hair of her father and applied 

lime over the fact of her father.   

 

13. PW-3, Parimal Medhi who is the brother -in-law of the injured and who 

resided near the house of the injured stated that on the date of occurrence he 

came out from his house hearing sound of commotion and witnessed accused 

persons quarreling with Amal Barman and his wife. It is disclosed that thereafter  

the accused persons dragged Amal to their house and shaved his hair and 

applied lime on his face.  

` 

14. The injured Anil Barman who is the husband of the informantwas 

examined as court witness. From his evidence it transpires that on the date of 

occurrence while he returned back from his work at 1 pm he noticed that some 

body threw garbage in his boundary. Thereafter the accused persons pushed him 

and assaulted him with fist and blow. It is disclosed that while he entered into his 

house, the accused persons dragging him to their house tied him up with a betel-

nut tree and applied lime on his eyes. The accused Mayadhar Kalita kicked him at 

his face as the result of which one of his teeth fell down. He was kept in the 

compound of the accused up to 5-30 pm and rescued by police.  

 

15. It appears that the evidence of all the eye witnesses is convincing and 

trustworthy. Except some minor contradiction and discrepancies in the 

testimonies of the PW-3 with the statement before the I/o there is no major 

contradiction which goes to the root of the prosecution case. It is the settled law 

that minor discrepencies do not demolish the testimonies of the eye witnesses. 

There is nothing on record to discard their testimonies. The evidence of the court 

witness is found to be reliable and trustworthy. His evidence  is found to be 

consistent. It appears from his evidence that he had cordial relationship with the 
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accused  prior to the incident. So there is no prior enmity to falsely implicate the 

accused persons. Nothing could be elicited during cross-examination of the 

witnesses to hold that the accused are falsely implicated.  

Non examination of any independent witnesses is a lapse on the part of the I/O 

and for this reason the evidence of the injured and the eye witnesses who are 

related to the injured cannot be discarded. From materials on record it is seen 

that there is overwhelming evidence on record which undoubtedly established 

the fact that on the day of occurrence the accused persons wrongfully restrained 

Anil Barman and thereafter wrongfully confining him voluntarily caused hurt to 

him. 

 

16. It appears that learned triad court has rightly convicted the accused after 

properly appreciating the evidence on record and no interference is required.  

 

17. The learned trial court has elaborately discussed why the accused are not 

dealt with Sec. 3 & 4 of the Probation of Offenders Act.  

 

18. However regarding the sentence I am of the opinion that some more 

leniency can be shown regarding imposing the fine. It appears that the 

occurrence happened 10 years ago and the accused has suffered a lot  for the 

protracted trial for about 10 years . Considering all the above aspect modifying 

the judgment relating to sentence I direct the accused Mayadhar Kalita, 

Chayadhar Kalita and Romila Kalita to  pay a fine of Rs.100 each for offence u/s-

341/ IPC I/d S/i for five days, fine of Rs. 200/- each for the offence u/s-342 IPC 

I/d S/i for 10 days and to pay a fine of Rs.400/- each for the offence u/s-323 IPC 

I/d, S/I for 15 days.  

 

19. It is pertinent to mention here that case against accused Kumud Kalita is 

abated due to his death.  

 

20. The appeal is partly allowed with the above modification relating to 

sentence.  
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21. The accused persons, namely, Sri Mayadhar Kalita, Chayadhar Kalita and 

Smt. Romila Kalita are directed to pay the fine amount at the trial court within a 

period of two months from today. 

 

22. The amount of fine if realized be paid to the injured, Anil Barman as a 

mark of compensation. 

 

23. Return back the C/R to the trial court with a copy of judgment passed by 

this court. 

 

 Judgment is given under my hand and the seal of this court on this the 

21st day of April/2018.  

 

 Dictated and corrected by me                      Sessions  Judge, 

                                                                             Nalbari. 

           Sessions Judge, 

                        Nalbari.  

 

 

 

D. Roy 


